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after Jenuary 1, 1 ;3

"The Texas Power & ght Company has inoluded
ia their bill to the Bipkur Departzant for gas
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used the additional charge for gross receipts and
. s@ditional frapohise tex the cospany has desen re-

quired to pay as a result of its seles to the High-
way Departaent which raises the following questions

by this depertass

"1, Is the State authorized tc pay the claim
of the Texas Power & L¢ght Coampany for the additicnal
grosss redeipts and franchise taxes it hes bssn re-
quired to ray ¥y virtue of tis sales made to the
State Highway Departaent, or is the State authorized
to pay the bill presented by the Texas Fower 2 Lght
Company inoluding the tax €0 nomine?

*2. 1If the State is not authorized to pay the
bill es pressnted, then would the electris som
‘be suthorized to raise the @ ntract rate to offse
'the additional frenohiss and gross receipts taxes
it 58 Tequired to pay?

*3. If the elsctrie @ mpany ocan not obtain re-
1ief from sither of the foregoing methods, then is
it sauthorized to deduct the smount of the tax on
Stats's business from its reports to this departasnty*

- .- .- Thers 18, of ocourse, nothing inherently illegel in the
eontractual provision to whieh you direet our attention, If a
eontrect detwaen private individusls or interests stipulsted
that sdditional taxes would de sdded toc the purchass priocs of a
:o-odity. such a provision would undoubtedly be held valid and

- As a matter of fact the pasgaing on to the consumer of
fnereased axpenses sttendant upon production, whesher sueh be.
4exes Or other itmms, is eomaon dusiness practice and it is not
unususl to find pravidou in seles contracts, dy which the pur-
chagser agrees to pay the additionsl expenses.

| Is 15 well settled {n Texas that ths State and its
various departments have the sams power to contra¢t =3 a cor-

oration or individual, this be one of the attridutes of
gonro%;n% Conley ¥. n.u“."‘f.{ of the Republio, 106 Tex. 80,

ty.

. 1 . o M, f re ‘h Nm » (31".
DESH 0k, 157 8. o3, Tererfiue o otier grofata., (v, |
840; Charles Seribner's Sons v. Marrs, 114 Tex. 11, 262 8. ¥.
722, -
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“This phwer exists as an incident to the
gensral right of sovereignity;and the govermment,’
bsing a body politie, may, within tha sphere of the

P &t d 1 -
ConsSitusional powsrs sonfided %o 1%, and shrough Shs

instrumentality of the propesr depsrtusnt to whiech
those rs are confided, anter into oontracts not
prohidited by law, and appropriate to the just exereise
of those powers.® Dikes v. Miller, 25 Tex. Supp. 281,
38 Tex, Jur. 839, footnote 1j.

The State of Texas, when, through its authorized depart-
ments, it goss 14t0o the opsn market to purchass & somamodity, or
econtracts to purchase a commodity, from s private individual or
goneern, mey not demand prctcunt‘!l treatme nt by virtus of iss -
sovereignty., It osnnot demsnd that it be furnished sueh o ommodity
at a reduced profit, or at & loss, to the seller. Such a demand -~
would violatse provisions of both {he State and Federal Constitutions
against confiscating of private prepn-t{. Article XIV, Sese. 1,
~Constitution of United Btates} Article 1, Seetions 17 and 19,

Constitution of thes State of Texas. . :

' . This brings us then to the question of whether the
Stats of & department thereof may, nevertheless, be relisved from
the pnmz T the preportionate part of the saxes added to the
bill for.services as eontracted for, ard inthis connection let

us constfer in general the nature of the State's sxemption from
tazation.

Under $he Constisution arnd Statutes of this State and

under the deeisions of the appellate ccurts, it is, of courss

settled that pudblie preperty usef for public purposes is exempt

from taxzation. Bexar-lMeding-Atascosa Counties Water o remnt

- Pist#iot No. 1, vs., Btase (“iv. App., San Antonio, 1929) A §. W,

izd) 747, error refused. 5ee also Article 8, Sdotion 2 anéd Art-

ele 7150, R.C.8. 1925; City of Dallas v. State (Civ. Lp{. FYort

worth, 1930), 28 8. W. (24) 937; San Antonion Ind. Sehool ﬁht. '1938),
Water worfiu?o;zl of Trustess, et a1, (Civ, App., Desument) 1938),

1 Bo'o : » ' ’

Tuxeas referred %o .in the cited provisions of tts wn--
stitution snd stetutes are dirsot texes levidd by authorities
which have taxing rs. You will note that this relief from
taxation is not & nket exemption dut merely covers taxes
against public property used for péhklic purpomses.

The sums billed as a proportionste part of the taxes
in question are not ckiginal or direct levies. They eonfora to
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no definition of the word "tax™, which has besn defined to ihcludo

in its most extended ssense sll contridutions imposeé by the govern-

ment on individusls for tat services of the government, Unicz Bank
3

117.

0lo. 325, 41 Words & Phrases (Perm. R24.)

e

Ths'adaina of the proportiocnate part of ths taxes to the

billing in secordance with the provisions of the contrsot, does not
constitute an atteampt o1 the pert of the Texas Fower & Light Company
$o tax the State. Only political divisions of the 3tata have the
taxing powsr. Bexar-Msdins-Atascoss Countier Water Imp. Dist. No.
l.r;. gtntc. (Civ. App. Sen Antiono, 1929} 21 B. W. {(24) 747, error
refused. , : -

!hurt'iu no magie in the word "tax%, which relisves the

State or its departaents from the peyment of sll charges so denom~ .

inated.

Therefors, the faot that the inoreased charge is desaeribed

in the bBilling as & proportionate part of a tax which the companj
has been foresd to pay is of no sonsaquenss. ‘

Thies additional oharge, in the final analysis, is msrely

& passing on to the consumer of a new item of expense .attendant
upon the production ofdectriosl oasrgzsiana, in the view ws tske

‘of the matter, it makes no differsnce

tlisr wueh additiocnal charge

be desoribed the billing as a proporticnate part of such tax
or as sn additionsal charge suthoriged by the contraet. The faot
remaing, and 1t is inescapadble, that the contraot entered into by
the State Highway Departsent and ths Statd of Taxas through duly
suthorized agents specifically provides for this additional chargs
in billing for eurrent used. _ :

. "The wuestion of whether a contrsct, regular
on its Tacs, is benefiecial to ths State or whether
it should have besn made, isnot for judicial econ-
siderstion. Nor is it within the power of s minis-

- terial officer %o declare void and refuse to enfores

or comply with & contract that hes besn duly and offieially
approved by those authorised by law to pass upon the

effect of its exeoution.” 38 Tex. Jur. 840, Sse. 23,
¢iting CharlesSoribnerts Sons v, Marras, 1li Tex. 11,

262 8.%, 742, :

' ﬁc cen conseive of no diutineiion betwsan this charge

and one arising out of & provision ir a contract aushorizing

the company to pass on to the consumer & preoportionate share

of the sdditionsl eost of fuel mecessary to the operation of

its generatore. The mers fact that the additional sxpense arises
through the assessing by ths State or PBederal Government of a
certain type of tax is, in our epinion, of no significance, so
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long as aushority to shift this berden is covered by the contraot.

Thersfors it is the opinion of this dspartuent and
you ars s0 advised, that the State is authorized to pay the claig
of the Texas Fower & light Company rfor ths additional gross re-
ceipta and franchiss taxes it has dsen required to. pay by virsue
of its sales to the State Highway Dapartment, Susgh additional -
charges are olearly within the terms of the contract submitted
and the provilion to which you have Cluuotcd onx'attcntion;

!bthins would be gained by onnputi:sinc the tax item
by a raisse in the cont¥gss rate to urrstt 4%, The resson for the
inereased rate mnat be apparent in the econtract., The comptroller
cannot pay sdditional charges againat the State nnln-- they are’
ineluded in the eontract. Nichols v. State, 11 Civ, App, 327, 32
B.We 4523 State v. Phrlctaln (civ. lpp.) 79 8.V, (2&)

wh:t'wc have itatcdénnswcru rour tirnt two qnnstianﬂ,
and an anltlr to your third qudstion is unnselslary. S

!ru-tlns thnt we hnvu rully'nnnwcrcd yanr 1nqn1rr.

ars
~ Yours vnrr truly
ATTORNEY GENERAL OF TEXAS
 By/s/. . Pelr Manisealeo
+ R
'_Fnznw-, - -

Approved Oct. 27, 1941
Grover Bsllers

First Assistans

Attorney General .

Approved opln&on Go-littcu by B.W.B. ehairnnn



